COMMONWEALTH OF KENTUCKY
BEFORE THE PUBRLIC SERVICE COMMISSION

In the Matter of:

BOR JOSEPH
COMPLAINANT
V. CASE NO., 95-398

FOX CREEK RURAL ELECTRIC
COOPERATIVE CORPORATION

N Nt S S gt S St St st ayt®

DEFENDANT
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IT IS ORDERED that Fox Creek Rural Electric Cooperative
Corporation ("Fox Creek") shall file the original and 6 copiea of
the following information with the Commission with a copy to all
parties of record no later than October 27, 1995, Fox Creek shall
furnish with each response the name of the witness who will be
avallable to 1respond to queations concerning each item of
information requested should a public hearing be scheduled.

1. Provide detailed workpapers to suppeort the per foot
axtenaion charge of $4.03,

2. The Commission ruled in a prior case involving the
extenalon of service to a meobile homa that such a dwelling, when
attached to a permanent foundation, looges its status ags a mobile
home and qualifies for an extension of 1,000 feet at no charge.
See PSC Case No, 92-320, Denise Ann Shoffner v. Nelin Rural
Electric Cooperative Corporation, Order dated January 12, 1993,

attached hereto as Appendix A, In recognition of this prior



decision, describe the type of foundation supporting Mr. Jomeph’s
dwelling and explain why his dwelling does not qualify for an
extension of 1,000 fee at no charge undor 807 KAR 5:1041, Section
11,

Done at Frankfort, Kentucky, this 17th day of Octobor, 1993,

PUBLIC SERVICE COMMISSION

ATTEST:

Mﬂg—
xecutive Director



APPENDIX TO AN ORDER OF THE KENTUCKY PUBLIC SERVICE COMMISSION
IN CASE RO, 95-398 DATED OCTOBER 17, 1995,

COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

t
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In the Matter of:

DENISE ANN SHOFFNER ATNERL L COUNSEL
COMPLAINANT

va. CASE NO.

92-320
NOLIN RURAL ELECTRIC COOPERATIVE
CORPORATION

DEFENDANT

Tt S Tt Vg Vel e T’ s Bt
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On August 3, 1992, Denise Ann Shoffner filed a complaint
againat Nolin Rural Electric Cooperative Corporation ("Nolin RECC")
to compel Nolin RECC to extend electric service to her home without
£irst requiring payment of a construction fee for the extension and
to lmpose such sanctions as are applicable for improper conduct
toward Mrs. Shoffner on the part of Nolin RECC's management. The
Commission, by Order of August 13, 1992, directed Nolin RECC to
either satisfy the matters complained of in the complaint or file
its written answer within 10 days of the date of tha Order. On
August 24, 1992, Nolin RECC filed its answer admitting lts refusal
to extend service te Mrs. Shoffner without payment of the
construction fee, but stating affirmatively that its published
tariffs and Commission regulations required such payment. The
answer also denied any improper conduct on the part of its
management toward Mrs. Shoffner. A hearing was held on the

complaint before the Commission on October 7, 1992 at which



both partiea appeared, but only Nolin RECC was represented by
counsel.,

FINDINGS OF PFACT

Nolin RECC is a cooperative corporation that owns and
operatea facilitieas used in the tranamission and diatribution of
electricity to the public for compensation for lighta, heat, power,
and other uses. Its principal offices are located in
Elizabethtown, Mrs. Shoffner ia a customer of Nolin RECC who
resides with her husband, Glen Shoffner, in Larue County.

On July 27, 1992, the Shoffners purchasad a double-wide
mobile home which they intended to establish as their residence on
property they own in Larue County. The property is located in
Nolin RECC's certified territory, but was not being served with
electricity when Mrs. Shoffner applied to Nolin RECC for electric
service, Mrs. Shoffner was advised by Nolin RECC that before
electric service could be extended to her new home, sha would have
to pay a construction fee calculated according to Nolln RECC's
published tariffs applicable to mobile homes. Mrs. Shoffner was
further advised that the construction fee would be refunded in full
aver a four~year period in four annual equal installments provided
she remained a customer for that period of tima. Mrs. Shoffner
objected arguing that the advance payment policy was not applicable
because she and her husband intended to convert the "mobile home”
into a permanent reaidential structure, When Nolin RECC refused to
recognize that the structure would become a permanent residence,
Mrs. Shoffner filed nher complaint. After fillng the complaint,
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however, apparently to avoid any délay while thia complaint was
pending, the Shoffners paid Nolin RECC a construction fee of
$1,019.00 to extend wvlectric service to their home. Though not
atated in their complaint, the Shoffners now seask to recover that
payment.

Nolin RECC's extension policies are set forth in Sectian 33
of its published tariff on file with this Commission. That ssction
provides that extenaions of up to 150 faet from the nearast
facility shall be made to mobile homes without charge. Extansions
greataer than 150 faet require an advance payment to cover the coat
of construction. The advance payment is $50.00 for axtensions not
exceading 300 feet, and $2.8% per foot for each additional foot in
exceas of 300 feet. The amounts advanced by the customer for
extensions in excess of 300 feset are subject to rafund over a four-
year period in equal amountn for sach yoear service continues., If
service is dlascontinued during the four-year period, the customer
forfeitas any part of the advance payment that has not boen
refunded.

In calculating the advance payment for censtruction, Nolln
RECC uses the shortest distance between the existing power line to
the new servico. Because the fee is based upon a fixed amount per
foot, Lt does not necessarily reflect the actual cost of
construction. In this case, although the Shoffners were charged
$1,019.00 for the extonsion based on a measured distance of 640
feet from the existing power line, the actual cost of constructing

the extengsion was $2,102.55, The additional amount was attributed
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to several turns in the extension which added to the coat.
Electric linea which run in a gtraight line are less coatly to
construct.

In determining whether a home is a "mobile heme" within tha
meaning of ita published ctariff, Nolln RECC relies upon the
definition found in KRS 219,320(3). That section of the statutes
is part of the "Kentucky Mobile Home and Recreational Vehicla Park

Act" and it defines & mobile homa as:

"Mokile home" means a tranaportable dwelling unit
suitable for year round occupancy, which Ia
manu. acturad on a chassia or undercarriage as an
integral part thereof, containing facilities for water,
sawage, bath, and electrical conveniences.
In addition, Nolin RECC alac relles upon tho definition of a mobile
home found in Article 550 of the National Electric Code. Secticn
550~2 of that article deflnes a mobile home as:

A factory-assembled structure or atructures equipped

with the necessary service connectionas and made so as

to be readily moveable as a unit or units on its own

running gear and designed to ba used as a dwelling

unit(s) without a permanant foundation.
In applying for service, Mrs. Shoffner maintained that her home ls
not a mobile home under either of these definitions because it is
no longer readily moveable and is |inatalled upon a permanent
foundation.

To prepare their property for their new home, the Shoffnars
constructed a masonry foundation. This foundation consists of
three layers of eight-ineh concrete blocks and one top layer of
Eour-inch blocks resting on a concrete footer poured in the ground.
The concrete footer ig two feet wide and one foot deep. The mobile
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home is attached to the foundation by wire cablea and by meortar.
Utility llnes for electric, water, and sewer service were run
beneath the footer. Sewage from the mobile home is diaposed of
into a septic tank and syastem installed on the property. The
wheels and axles used to move the home, together with the tongue
used to connect the home to the tractor, have been removed and
disposed of by the Shoffners. Additionally, the concrete blocks on
three sidea of the home have been or will be atuccoed, while soil
and £L1l1l dirt will be used to cover the concrete blocka on the
fourth side of the home as part of tha property's landscaping.

Mrs. Shoffner also complaina that sha was treated rudely by
management parsonnel of Nolin RECC while she was applying for
service. Thisz allegation was denied by Nolin RECC and, in
particular, by the individuals involved.

CONCLUSIONS OF LAW

The Extension Policy

The primary issue presented is whether the extension tec the
Shotfner residence should be treated as a normal extension to a
permanent structure as Mrs, Shoffner contends or, lnstead, as an
extension to a mobile home as Nolin RECC contends. Normal
extensions are subject to the provisions of B07 KAR 5:041, Section
ll1. Subsection (l) of that section provides in part:

Normal extensions. An extension of 1,000 feet or less

of a single phase line shall be made by a utility to

its existing distribution lineg without charge for a

prospective customer who shall apply for and contract

to use the service for one (1) year or more and
provides guarantee for such service.

L - [
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The Shoffner's property io approximately 640 feet from the existing

utility linem, If the oxtenamioh ia considered a normal extenaion,

the advance conatructicn fee should not have besen charged and the
Shoffnara would be antitled to a refund.

Extensiona to moblle homes are covered by Section 12 of the

regulation. Subsection (3) of that ssction provides in pertinent

pPart aa followai

For extensions greatsr than 300 fest and less than
1,000 feet from the neaareat distribution lina, the
utility may charge an advance equal to reascnablae cosats

incurred by it for that portion of service bayond 300
feet plus f£ifty (50) dolliars. . .

(a) This advance shall be refunded to the
customer over a four (4) year period in
aqual amounts for each year oservice s
continued. Ths customsr advance for
conatruction of fifty (50) dollars shall be
addod to the £firpt of four (4) refunds.

(b} If pervice la discontinued for a pericd
of sixty {60) days, or tha mobile home is
removed and anothar dces not take lts place
within sixty (60) days, or !s not replaced
by a permanant structure, the remainder of
the advance shall be forfeited.
Therefore, if the wextension to the Shoffner's property Ls
consideraed an extension to a mobile home under Section 12, the
advance conatruction fece charged by the utility properly complied
with the ragulation and is gubject to refund only in accordance
with the regulation.
The question presented then is when, if ever, does a mobile
ame become a permanent rasidence. Both parties agres that the
structure purchased by the Shoffners can be removed from its
present location by disconnecting the utilities, separating the two
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oides, and reinatalling the wheels, axles, and tonguae, In this
reqafd. however, the Shoffners maincain chat there ia no difference
becween their home and a conventicnally built home which can also
be removed from its foundation and moved.,

While Nolin RECC concedes that a conventional home, like a
manufacturad hcome, can ba moved from one location to another, it
maintains that the task of moving a conventional home is more
complicated dus to the differences in construction. A mobile home
is denmigned gor portability, It ia built on a ateel frame to which
Wwheels, axles, and a tongue ars readily attached. A conventional
homa, on the other hand, must be transported on another vehiclas
such as a lowboy or stasel I-bemama insorted beneath the structure.
In additlion, the utillty fixtures on a mobile home are designed for
ease in coupling and uncoupling from existing utillties. Thus,
rtamoving the Sheffner home from its present location would take
approximately one day, while removing a conventional home from a
similar site would take considarably longer.

The positicon taken by the Shoffners finds support in a

decision by the former Court of Appeals in Foes v. Engle, 295 Ky.

114, 174 6.W.2d 5 {1943). This was an action te enjoin the owner
of five lots in the subdiviaion from maintaining a “"trailer camp"
on her property. The action was brought by other property owners
in the subdivision who maintained that establishing a trailer park
would violate a covenant that restricted the use of the property to

"improvements (which]. . . when erected shall be used for residence



purposes only, . . . " Id. at 7. The trial court granted the

injunction and the owner of the lots appealed.

The Court of Appeals, in affirming the injunction, & Id:

While "trailers" are aptly described as "little hour .a
on wheels," they are not "erected" within the mer ng
of the restriction, which refers in ordinary par. .ace

to a residence to be more or lesa permanent, and h. .ce,
attached to the soil.

The court though weant on to stata by way of dictum the following:

We do not mean to say, however, that if the trallers
were dismounted €from their wheela, or otherwise
rendered not readily movable, and allowed to remain on
the lots for a sufficient length of time to indicate
their use as vehicles has been abandoned, this Court
would hold that they were not residences within the
meaning of the restriction referred to.

id. at 9. Thus, the Court recognized that for purposes of

complying with a restrictive covenant againat "trailers," mobile

homes were ca. .ble of being converted into permanent structures

that did not violate the restriction.

The Foos decision was later relied upon as authority by tha

Supreme Court in Chapman v, Bradshaw, Ky. 536 S,W.2d 447 (1976).

This was an action by the owner of property in a subdivision to
enjoin other owners of property in the same subdivision from
placing mobile homes on their lots. The plaintiff maintained that

placing mobile homes or house trailers in the subdivision violated

a restrictive covenant whicn restricted the use of the lots to

residences constructed on permanent foundations. In affirming the
lower Court's decision that house trailers violated the rastrictive

covenant, the Court citing Foos v. Engle noted:




llouse trailers or mobile homes, by definition, are
housea on wheela. They do not have solid foundationa.
They are not "constructed" within the meaning of the
restricrion, which refere an ordinary parlance, to a
building permanently attached to the
realty., . . . Clearly, a "house trailer" vioclatea the
requireament that “% « » agy building* * * thar ia

construgted upon this land shall have a solid
foundation® *» » 0

Id. at 440. Like the decision in the Foos case, this deciaion,
while recognizing that mobile homes in their original form viclate
rontrictive covenants against them, alsc recognized that mobile
homas can ba brought into compliance with those same restrictive
covenants by permanantly attaching them to raal estate.

The position taken by the Kentucky Court is in accord with

dacigions in other ntatea. For example, Your Home, Inc. v. Clty of

Portrland, 483 A,2d4 735 (Me, 1984) lnvolved an appeal from a city
zoning board decision denying an application to dsvelop a mobile
homa park ln an area restricted by the city's zoning ordinance to
one~family dwellings in detached buildings. In denying the
application, the zoning hoard reasoned in part that mobile homes,
by virtue of their mopillty, were not buildinge within the meaning
of nhe ordinance. The Maine Courr reversed cthe zoning board

holding

To the axtent that wae said that relative permanence is
a foature of respidential dwsllings, we quallfled that
by refarence to the specific requirements applicable to
stick-built nhouses: 8.g., "a mabile umed as a
roesidence could come W n this definition of a
dwelling, particularly if installed on a foundation."

granted, ralative permanence is one factor locating a
particular structura on the continuum running between
4 towable camper and a fleld-stone fortress. As such,
it is within the purview of the Board's "inherent
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responaibility" to interprec the ordinance, . . . But
it is not the only factor, nor is it aven &
precondition under the ordinance which nowhere uses the
term. Other attributes of one=family dwellings in
detached buildings, e.g. plumbing, wiring, heating and
foundation must be considered., The Board does not have
the discretion to conatruct a precondition for
prefabricated homes that the ordinance does not require

of -:thers.
Id. at 738.
Similarly, in Sylvester v. Howland Tp. Bd. of Zoning ADDRARlE

518 N.E.2d 36 (Ohio App. 1986), the Ohio Court hald that removing
the whesalsa and springs from a mobils home and placing it on a
concrete foundation quallified the home as e residential struoture

which did not violate a zoning prohibitioa against mobile homes,
In s0 holding, the Court statadi

[W]e conclude that the naturea of a proposed residance
ptructure is determined based on conditions existing at
the situs of the political subdivision. Accordingly,
in the instant cause, the natura of appellant’'s
proposad residence gtructure should have been
daterminad by the zoning inspactor bagsed upon Lts
conc ..ion -xisting at thea situs in Howland Township.
If tne mooility of the proposed residence does not
exist at the situs of the political subdivision then

said residence atructure could not bs classiflied ag &
mobile home.

Id. at 38. In its decision, the Court referred to an asarller

unpublished opinion in Garland v. Emarine, (no citation), in which

it noted that the approval or denial of an application from a
mobile home owner should not be based on a structure's condition at
the time of manufacture, but instead upon its condition at the
situs where it iz to be located.

The courts within this and other states have thus recognized
that when a mobile home is rendered immobils by ramoval of ite

=10~



wheels, axles, and tongue and by ita permanent attachment to real
eptate, it ceasea to be a "mobile home," at least for purposes of
zoning and building restrictiona. The gueatich of portablllcy as
it relates to reasidential structures (s also relevant to the
Commismsion's regulations. Neither KRB Chapter 278 nor the
Commiesion's requlations define what (s meant by a mobile home.
Howaver, Lt {8 clear that Section 13 of 807 KAR 51041 was
promulgated to protect electric utilitiea from the risk of
axtending service to a mobile home which might later be removed
from L{ts location before the utility is fully able tc racover the
cost of conatructing tha extsnsion. This regulation ia of
particular significance to a wutility like Nolin RECC whare
approximately 50 percant of (ts new connections are to mobile
homes. Thus, the portability of a gtructura has even mora
significance in detarmining Lf it is a "moblle home" under the
regulation than [t would have In making the same determination
under a raprrictive covenant or a planning and zoning atatute where
the primary purpose (s to protect the aesthetic qualities of a
neighborhood or subdivision,.

Given the substantial changaes made to the Shoffner's home,
the removal of i{ts wheels, axles, and tongue, and its attachment to
a permanent masonry foundation, the repidence is no longer a
portable structure and should not be conasidered a "mobile homa"
within the meaning of Section 13 of 807 KAR 5:041. Therefore, the
axtension to the home should be treated as a normal extension under
Section Ll of the regulation and Nolin RECC should refund the
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construction fee which the Shoffnera paid for the extenaion.

Managemeant Dahavior

It waa clear at the hearing that cach party telt atrongly in
their position. Apparently these beliefa led toc heated dlacusasions
on the matter when they mat. The immediate question, howaver, ls
whethar tha conduct o£ alectric company representatives during
these meetings ia an imsue that this Commimaion may resolve.

KRS 278.260(l) veats in the Commissicn "Jurisdiction ovar
complaintas as to rates or service of any utility" (emphasis added).
Service ia defined by KRS 278.010(1l) am "any practice. . . in any
way relating to the service of any utility." Because customer
relations relate to the quality of utillty service, customer
complainta about service are within the jurisdiction of this
Commisasion.

The next question la whether Nolln RECC reprosantatives

should be sanctioned for their conduct. The avidance of rude

behavior conaistn of Mrs. Shoffner's charges and Nolin RECC's

denials. It i5 the clasaslc example of one person's word against
the other. Given the contentious nature of the dispute, it ls
reascnable to assume that the parties may not have been as pollite
to one another as they might normally have been, While utilltios
certainly have a duty to treat their customars with reospact and
courtesy, there is little covidenco that officials of the utillity
actod with such impropriaty as to warrant sanctions. Tharefore,

the complaint of (mproper beahavior ochould be dismigsed.
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Based upon the roregoing findinga of fact and conclusiona of

law and upon the enctire record and this Commiaaion being otherwise

aufflciently adviaed,

IT IS ORDERED that:

1, Nolin RECC ahall within 20 days from the date of this
Order refund to Denise Shoffner and her husband, Glen Shoffner, the

conatruction fee paid for the extension of eleactric service to

their home.

¢, The porticn of the complaint by Danise Shoffner against
Nolin RECC for lmproper behavior on theo part of Nolin RECC'as
personnel he and {8 herasby dismisaad.

Done at Frankfort, Kentucky, thia 12th day of January, 1993.

By the Commisaion

Dissenting Opinion cf Commissioner Robert M. Davis

I respectfully diasent from that portion of the Order which
directs Nolin RECC to refund the extension fae, As noted by the
majority, the purpose of Section 13 of 807 KAR 5:041 is to protect
elactric utilities from the risk involved in extending service to
a mobile home which can be removed from a location before a utility
can rocover the cost of construction. This requlation (s of

particular aignificance to a utility Llike Nolin RECC where



approximately S0 percent of its naw connections are to mobile
nomes.

The situation here is not unlike that presented in Clackamus

County v. Dunham, 579 P,2d 223 (Or. 1978). This was an action to

anjoin the owners of a doublo-wide mobile home from locating it in
an area restricted to buildings used exclusively for aslngle-family
dwellings, but not "a trailar house." The zoning ordinance defined
a trailler housc as a "building designed in such a manner that it
may be moved from one location to another." The owners of the
structure contended that by reamoving the whoels, axles, and springs
and placing it on a permanent foundation, it was no longer capable
of moving from cone location to another and was thareby converted
from a "trailer house" to a permanent bullding.

The trial court granted the injurction, but a lower appellate
court reversed. On appeal, the Supreme Court of Oregon reinstated
the trial court's decree holding that the torm "designed" as used
in the ordinance's definition of a trailer house "refers to the
design for manufacture of the bullding,” Id. at 226. In the view

of the Oregon Court, a structure designad and manufacturad as a

mobile home remains a mobile home under the ordinance, whethaer or
not it retains i{ts portability.

Although the Oregon decision rests largaly on the court's
interpretation of the meaning of the word "designed" in the
definition of a mobile home, the court also rsjected the owner's
argument that the intended changes affocted the portable nature of

the structure, Instead, the court, in a footnote, made the
following observation:



It can be logically inferred that aven if "“deaigned"
refers to inatallation, by dafendant's own proof their
mobile home waa portable. Its inatallation, in
defendant's own worda, consisted of the following:

The unit waa alid into place and bolted
togaether and anchored down.

Presumably, it could be movad from ita pressnt location
to another by reveraing the above procesa; l.e.,
removing the anchora, unbelting the units and aliding
them cut to be moved to another lccation. On the
portability continuum, with a highway travel trailer on

one end and a conventionally conatructed houss on the

other, it iz closer to the portabllity end of ths
continuum.

Id. at 226 n.8.

Although the Shoffnera have made asubstantial changes to thair:
property, the atructure in which they reside was designed,
conatructad, and ramaing a mobilas homa, Ite portabllity can
essentially be restored by unbolting the two halves, reinatalling
wheela, axlos, and a tongue to its frame, and connecting the entire
unit to a tractor for movement from its location, For thesa
reasons, lt falls within the purviaw of Section 13 and the refund

should be denied except as provided in that section of the
regulation.

e M. Dav
Commigsioner
Kentucky Public Service Commission

ATTEST:

\Dc\ M-Sy

Exscutive Dizsctor




